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H
UnitedStates District Court,

E.D. Washington.
UNITEDSTATES of America, Plaintiff,
V.
NEWMONTUSA LIMITED and Dawn Mining
Company, LLC, Defendants.
Dawn Mining Company, LLC, Third-party Plaintiff,
V.
Ortencia Ford and Donnelly Villegos, Third-party
Defendants.
No. CV-05-020-JLQ.

Aug. 21, 2007.

Background:UnitedStates brought action against
mining companies under Comprehensive Environ-
mental Response, Compensation and Liability Act (
CERCLA) for clean up of former open-pit uranium
mine located on Indian reservation. Companies filed
counterclaims to hold UnitedStates liable for re-
sponse costs as site's owner. Parties filed cross-
motions for summary judgment.

Holdings: The District Court, Quackenbush, Senior
District Judge, held that:

(1)UnitedStates was “owner” of mine for CERCLA
purposes, and

(2) counterclaims were not barred by CERCLA pro-
vision limiting fiduciary's liability to value of trust
assets.

Companies' motion granted.
West Headnotes
[1] Indians 209 €151

209 Indians
2091V Real Property
209k151 k. Title and Rights to Indian Lands
in General. Most Cited Cases
Issues of ownership and property rights concerning
Indian land are generally province of federal statutory
and common law.
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[2] Indians 209 €151

209 Indians
2091V Real Property

209k151 k. Title and Rights to Indian Lands
in General. Most Cited Cases
Title to lands of nation, originally occupied by Indi-
ans, became vested in colonial European nations and
then UnitedStates of America through discovery and
conquest.

[3] Indians 209 €153

209 Indians
2091V Real Property
209k153 k. Loss or Termination of Rights in
General; Extinguishment. Most Cited Cases

Indians 209 €155

209 Indians
2091V Real Property

209k155 k. Cession by Treaties. Most Cited
Cases
“Indian title” existed at pleasure of UnitedStates and
was extinguished by treaty, by sword, by purchase,
by exercise of complete dominion adverse to right of
occupancy, or otherwise, and its justness is not open
to inquiry in courts.

[4] Indians 209 €153

209 Indians
2091V Real Property

209k153 k. Loss or Termination of Rights in
General; Extinguishment. Most Cited Cases
Indian tribes' right of occupation of non-treaty lands
may be terminated and lands disposed of by Congress
without any legally enforceable obligation to com-
pensate Indians.

[5] Eminent Domain 148 €=281.1

148 Eminent Domain
14811 Compensation
14811(B) Taking or Injuring Property as
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Ground for Compensation

148k81 Property and Rights Subject of
Compensation

148k81.1 k. In General. Most Cited

Cases
Taking by UnitedStates of unrecognized Indian title
is not compensable under Fifth Amendment.
U.S.C.A. Const.Amend. 5.

[6] Indians 209 €151

209 Indians
2091V Real Property
209k151 k. Title and Rights to Indian Lands
in General. Most Cited Cases
Ownership of land formerly occupied by Spokane
Tribe was acquired by Tribe's conquest by United-
States.

[7] Indians 209 €157

209 Indians
2091V Real Property

209k156 Reservations or Grants to Indian

Nations or Tribes
209k157 k. In General. Most Cited Cases

Indian reservation created by Executive Order con-
veys no right of use or occupancy to beneficiaries
beyond pleasure of Congress or President.

[8] Indians 209 €153

209 Indians
2091V Real Property

209k153 k. Loss or Termination of Rights in
General; Extinguishment. Most Cited Cases
Unless recognized as vested by some act of Congress,
tribal rights of occupancy and enjoyment, whether
established by executive order or statute, may be ex-
tinguished, abridged, or curtailed by UnitedStates at
any time without payment of just compensation.

[9] Eminent Domain 148 €282

148 Eminent Domain
14811 Compensation
14811(B) Taking or Injuring Property as
Ground for Compensation
148k81 Property and Rights Subject of
Compensation
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148k82 k. Real Property in General.
Most Cited Cases
Congress' decisions to compensate Spokane Tribe for
taking of tribal lands for homesteading and for con-
struction of Grand Coulee Dam were acts of grace
rather than recognition of legal obligation, and thus
did not provide Tribe with compensable interest in
reservation lands. 16 U.S.C.A. § 835e.

[10] Eminent Domain 148 €82

148 Eminent Domain
14811 Compensation
14811(B) Taking or Injuring Property as
Ground for Compensation
148k81 Property and Rights Subject of
Compensation
148k82 k. Real Property in General.
Most Cited Cases

Indians 209 €~2157

209 Indians
2091V Real Property

209k156 Reservations or Grants to Indian

Nations or Tribes
209k157 k. In General. Most Cited Cases

UnitedStates holds fee title to lands of Spokane In-
dian Reservation, subject only to gratuitous and per-
missive use and occupancy of Spokane Indians,
which is non-compensable ownership interest.

[11] Indians 209 €170

209 Indians
2091V Real Property
209k161 Allotment or Partition

209k170 k. Operation and Effect. Most
Cited Cases
Once allotted in severalty pursuant to General Allot-
ment Act, tribal land was no longer part of reserva-
tion, nor was it tribal land. General Allotment Act, §
5,25 U.S.C.A. § 348.

[12] Eminent Domain 148 €82

148 Eminent Domain
14811 Compensation
14811(B) Taking or Injuring Property as
Ground for Compensation
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148k81 Property and Rights Subject of

Compensation
148k82 k. Real Property in General.

Most Cited Cases
Although legal title to land allotted in severalty to
individual tribal member pursuant to General Allot-
ment Act was retained by UnitedStates under imme-
diate supervision of Secretary of Interior after pas-
sage of Indian Reorganization Act, allottee's posses-
sory rights are recognized compensable ownership
interest under Fifth Amendment's Takings Clause.
U.S.C.A. Const.Amend. 5; 25 U.S.C.A. § 357.

[13] Indians 209 €170

209 Indians
2091V Real Property
209k161 Allotment or Partition

209k170 k. Operation and Effect. Most
Cited Cases
UnitedStates held fee title to tribal property allotted
in severalty pursuant to General Allotment Act that
was not patented prior to passage of Indian Reorgani-
zation Act. Indian Reorganization Act, § 2, 25
U.S.C.A. §462.

[14] Environmental Law 149E €-2445(1)

149E Environmental Law
149E1X Hazardous Waste or Materials
149EKk436 Response and Cleanup; Liability
149EKk445 Persons Responsible
149Ek445(1) k. In General. Most Cited

Cases
Indians 209 €192

209 Indians
2091V Real Property
209k191 Mineral Rights and Management
209Kk192 k. In General. Most Cited Cases

UnitedStates was “owner” of former open-pit ura-
nium mine located on Indian reservation, and thus
was subject to liability under CERCLA for response
costs incurred in cleaning mine up, even though
property had been allocated to individual tribe mem-
ber in severalty pursuant to General Allotment Act,
where land was not patented before passage of Indian
Reorganization Act, UnitedStates had extensive re-
sponsibilities under Indian Mineral Leasing Act to
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lease mineral rights for tribe's benefit, Congress di-
vested tribe of its right of use and occupancy to all or
certain portions of reservation, UnitedStates exe-
cuted mining leases that granted various authority
and responsibilities to UnitedStates rather than tribe,
and UnitedStates was involved in determining
whether mine would prove to be good source of ura-
nium concentrate and, throughout leasehold, re-
viewed and approved lessee's mining plans. 25
U.S.C.A. 88 357, 396 et seq., Indian Reorganization
Act, § 2, 462; Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980, §
107(a), 42 U.S.C.A. § 9607(a).

[15] Environmental Law 149E €=2445(1)

149E Environmental Law
149EI1X Hazardous Waste or Materials
149EKk436 Response and Cleanup; Liability
149EKk445 Persons Responsible
149Ek445(1) k. In General. Most Cited

Cases

Land held by UnitedStates in trust for Indians
should be treated the same, for CERCLA purposes,
as land owned in fee simple by UnitedStates. Com-
prehensive Environmental Response, Compensation,
and Liability Act of 1980, 88 104(c)(3), 120(a)(3), 42
U.S.C.A. 88 9604(c)(3), 9620(a)(3).

[16] Environmental Law 149E €=410

149E Environmental Law
149E1X Hazardous Waste or Materials
149EK409 Concurrent and Conflicting Stat-
utes or Regulations
149EKk410 k. In General. Most Cited Cases

Environmental Law 149E €446

149E Environmental Law
149E1X Hazardous Waste or Materials
149EKk436 Response and Cleanup; Liability
149EKk446 k. Covered Costs; Damages.
Most Cited Cases

Indians 209 €173

209 Indians
2091V Real Property
209k172 Alienation in General
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209k173 k. In General. Most Cited Cases
United States 393 €2125(9)

393UnitedStates
393IX Actions
393k125 Liability and Consent of United-
States to Be Sued
393k125(9) k. Nature of Action in General.
Most Cited Cases
CERCLA provision limiting fiduciary's liability to
value of trust assets did not require that payment for
potential liability be from trust assets, and thus did
not conflict with restraint on alienation and sovereign
immunity as applied to UnitedStates as trustee for
Indian lands. Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980, §
107(n)(1), 42 U.S.C.A. 8 9607(n)(1).
*1052 Paul J. Gormley, David Rosskam, Katherine
A. Loyd, Michael J. McNulty, UnitedStates Depart-
ment of Justice, Washington, DC, Heidi K. Hoffman,
U.S. Department of Justice, Denver, CO, Michael
James Zevenbergen, U.S. Attorney's Office, Seattle,
WA, for Plaintiff.

Elizabeth H. Temkin, Nathan M. Longenecker, Tem-
kin Wielga Hardt & Longenecker LLP, Denver, CO,
Michael R. Thorp, Heller Ehrman LLP, Karen M.
McGaffey, Perkins Coie, Seattle, WA, for Defen-
dants.

Mark William Schneider, Karla J. Axell, Matthew D.
Diggs, Perkins Coie, Seattle, WA, for Defen-
dants/Third-party Plaintiff.

Ortencia Ford, Wellpinit, WA, Pro se.

Bruce William Hondle, Bruce W. Hondle, PLLC,
Spokane, WA, for Third-party Defendants.

MEMORANDUM OPINION AND ORDER RE:
THE UNITEDSTATES OF AMERICA'S LIABIL-
ITY AS AN “OWNER” UNDER CERCLA

QUACKENBUSH, Senior District Judge.

BEFORE THE COURT are (1) UnitedStates' Mo-
tion To Dismiss Counterclaims By Newmont and
Dawn, and/or For Summary Judgment (Ct.Rec.121),
and (2) Defendants NewmontUSA Limited's and
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Dawn Mining Company, LLC's Motion for Summary
Judgment. (Ct.Rec.126). These are cross-motions for
summary judgment on the issue of whether the Unit-
edStates of America is liable under the Comprehen-
sive Environmental Response,*1053 Compensation
and Liability Act (“CERCLA?”) as an “owner” of the
Midnite Mine Superfund Site, a former open-pit ura-
nium mine located on the Spokane Indian Reserva-
tion in Washington State. Oral argument was heard
on July 3, 2007. Assistant UnitedStates Attorney
Scott J. Jordan argued on behalf of the United-
States of America. Michael R. Thorp representing
NewmontUSA Limited argued on behalf of New-
montUSA Limited and Dawn Mining Company,
LLC.

Background

How the court views the facts in this matter, and
which summary judgment “lens” it uses, is compli-
cated because the parties have each filed motions for
summary judgment on the same issue. For the most
part, however, the material facts are not in dispute,
despite differing views of how the facts should be
characterized.

The Government does not deny that it acquired own-
ership of the involved real property as the “con-
queror” of its former occupants, infra, pps. 1059-61.
The Government did not acquire title to the property
by cession or treaty with any Indians or Tribes. The
history of the Government's acquisition of lands for-
merly occupied by Indians and the Government's
dealings with the Indians is concisely set forth in
William C. Canby, Jr., American Indian Law (4th
Ed., 2004) @ pages 18-33. The treatment and poli-
cies by the UnitedStates of the conquered Indian
people could be described by the undersigned as the
Flying Trapeze Policies, swinging back and forth
from protection to termination as the political winds
directed.

In the early to mid 1800s the UnitedStates acquired
title to some lands formerly occupied by Indians
through treaties “in which the tribe ceded much of the
land it occupied to the UnitedStates and reserved a
smaller portion to itself (hence the term reservation)”.
Canby @ 18-19. Such was not the case with the Spo-
kane Indians. Chief Garry of the Spokanes attended
only as an “observer” at the 1855 Walla Walla Coun-
cil between the UnitedStates led by Governor Ste-
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vens of the Washington Territory, and five thousand
Indians and their Chiefs from Tribes throughout the
Inland Empire, including Washington, Oregon, and
Idaho. Contrary to other Chiefs, (there was more than
one Chief in most Tribes) Chief Garry did not sign a
treaty on behalf of the Spokane Tribe with Governor
Stevens. N.W. Durham, Spokane and the Inland Em-
pire, Vol I, page 176 (1912). In fact, following the
Walla Walla Council, warriors from the Spokane
Tribe and other Tribes engaged in violent and ongo-
ing wars with the UnitedStates Army throughout the
late 1850s in the areas surrounding now Spokane,
Washington. The wars ended under terms dictated by
Colonel George Wright to the Indians during peace
councils. To show the Indians who was winning the
wars, Col. Wright had Head Chief Polotkin of the
Spokanes hanged after taking him hostage at a “peace
council” as were many other Indians. The horses be-
longing to the Indians were rounded up and over 200
shot by soldiers. Col. Wright then informed the Indi-
ans as to the terms of a “Peace Treaty”. Those terms
did not reference land, and no Treaty was signed by
the UnitedStates and the Spokane Tribes concerning
ownership or occupation of land formerly occupied
by the Indians. Durham, Vol. 1, pps 229-263. It is
undisputed that the UnitedStates became the owner
of the Spokane's lands as the “conqueror.”

In 1871, Congress passed legislation which effec-
tively terminated the entry by the UnitedStates of
treaties with tribes since that legislation provided that
no tribe was thereafter to be recognized as an inde-
pendent nation with which the UnitedStates could
make treaties. Canby @ 19. The Spokane Indian Res-
ervation was created on January 18, 1881, by an ex-
ecutive *1054 order of President Rutherford B.
Hayes, wherein the land was designated to be “set
aside and reserved for the use and occupancy of the
Spokane Indians.” ( UnitedStates' St. Fact, Exh.
1).™ No Congressional action was taken to establish
this Reservation. During the period of American In-
dian law and policy commonly referred to as the pe-
riod of “assimilation,” the years between 1887 and
1934, the UnitedStates' Congress passed a series of
acts affecting the lands of the Executive-created Spo-
kane Indian Reservation. In the Congressional Act of
May 27, 1902, the UnitedStates opened the mineral
lands of the Spokane Reservation, providing that they
“shall be subject to entry under the laws of the Unit-
edStates in relation to the entry of mineral lands.”
(Dft.St.Fact, Exh. 4). In a subsequent act dated June
19, 1902, Congress directed the Secretary of the Inte-
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rior to “make allotments in severalty to the Indians of
the Spokane Indian Reservation in the State of Wash-
ington, and upon the completion of such allotments
the President shall by proclamation give public notice
thereof, whereupon the lands in said reservation not
allotted to Indians or used or reserved by the Gov-
ernment, or occupied for school purposes, shall be
opened to exploration, location, occupation, and pur-
chase under the mining laws.” (Dft.Exh.5). Nothing
in this legislation suggested that Congress did not
have full plenary authority and ownership of the
Spokane Reservation lands. No subsequent Congres-
sional action has changed the “plenary” position of
the UnitedStates.

EN1. A condensed history of the Spokane
Indians and the creation of the Spokane In-
dian Reservation can be found in Northern
Pac. Ry. Co. v. Wismer, 246 U.S. 283, 38
S.Ct. 240, 62 L.Ed. 716 (1918) based upon
the stipulated facts agreed upon by the par-
ties in that action, but not in this action.

Several years later, on June 21, 1906, Congress
passed an act authorizing the Secretary of the Interior
to sell and convey by patent up to three hundred and
sixty acres of the Spokane Indian Reservation lying
at or near the junction of the Columbia and Spokane
rivers for “town-site and terminal purposes.” Then,
on May 29, 1908, Congress passed a statute entitled
an “Act [t]o authorize the Secretary of the Interior to
sell and dispose of the surplus unallotted agricultural
lands of the Spokane Indian Reservation, Washing-
ton, and for other purposes.” (Dft.Exh.6). The Act
directed the Secretary of the Interior to make allot-
ments to all Indians having tribal rights and belong-
ing to the Spokane Indian Reservation who had not
theretofore received allotments, and directed the Sec-
retary of Interior to classify the surplus lands as agri-
cultural and timber lands. (Id.). Under Section 2 of
the Act, surplus agricultural lands were to be opened
for settlement and entry under the homestead laws by
any UnitedStates citizen, Indian or not, with the net
proceeds to be deposited in the UnitedStates Treas-
ury “to the credit of the Spokane Indians”. (Id.).
There is no evidence in the record as to whether any
monies were so deposited in the UnitedStates Treas-
ury or if so, whether any of such monies were ever
disbursed to or for the benefit of the Spokane Indians.
Section 5 of the Act provided, in part, for the Unit-
edStates Secretary of the Interior to “sell and dispose
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of for the benefit of the Indians such timber upon said
timber lands as in his judgment has reached maturity
and is deteriorating and which, in his judgment,
would be for the best interests of the Indians to sell.”
(Id.). By another act dated May 18, 1916, Congress
authorized and directed the Secretary of the Interior
to:

[L]ease ... for mining purposes unallotted mineral
lands on the diminished *1055 Spokane Reserva-
tion ... for periods of twenty-five years with privi-
leges of renewal, on such reasonable renewal con-
ditions as may be determined by the Secretary of
the Interior, and also with reasonable conditions to
be fixed by the Secretary of the Interior providing
for the prosecution of mining development and op-
eration ... and rental shall be based upon mining
production, and shall be reasonable, and the pro-
ceeds of rental shall be paid into the Spokane In-
dian tribal fund.

(Dft.Exh.7). Finally, in 1940, Congress added a pro-
vision to the Columbia Basin Project Act authorizing
the Secretary of the Interior to acquire portions of the
Spokane Reservation as needed for the Grand Coulee
Dam and reservoir project. 16 U.S.C. § 835d.

Pursuant to the Congressional instruction provided in
the foregoing Acts of June 19, 1902 and May 29,
1908, allotment # 156, located on the Spokane Res-
ervation was issued to Edward Boyd on January 24,
1910. (Ct. Rec. 238, Tab A). The issued allotment
states that:

[Tlhe UNITEDSTATES OF AMERICA, in consid-
eration of the premises, has allotted, and by these
presents does allot, unto the said Edward Boyd the
land above described, and hereby declares that it
does and will hold the land thus allotted (subject to
all statutory provisions and restrictions) for the pe-
riod of twenty-five years, in trust for the sole use
and benefit of the said Indian, and at the expiration
of said period the UnitedStates will convey the
same by patent to said Indian, in fee, discharged of
said trust and free from all charge and incum-
brance whatsoever, if said Indian does not die be-
fore the expiration of the trust period; but in the
event said Indian does die before the expiration of
said trust period, the Secretary of the Interior shall
ascertain the legal heirs of said Indian and either is-
sue to them in their names a patent in fee for said
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land, or cause said land to be sold for the benefit of
said heirs as provided by law.

(1d.) The allotment consisted of 120 acres, located at
“[t]he northwest quarter of the southeast quarter and
the east half of the southwest quarter of Section
twelve in Township twenty-eight north of Range
thirty-seven east of the Willamette Meridian, Wash-
ington.” (1d.). On February 21, 1939, apparently prior
to a fee patent being issued, Edward Boyd died intes-
tate and his interest in the allotment was divided be-
tween his spouse and six children by an Order De-
termining Heirs issued by the UnitedStates Depart-
ment of the Interior. (Ct. Rec. 238, Tab B). Between
March 31, 1946 and March 20, 1956, many of Ed-
ward Boyd's heirs died intestate and their interests in
the allotment gradually became concentrated in Lucy
and Richard Boyd. (Ct. Rec. 238, Tab C). The land
on which the Midnite Mine was subsequently located
was that part of the original Spokane Reservation that
was not allotted to Indians or “white men” plus the
Boyd allotted land.

In the spring of 1954, two brothers, Jim and John
LeBret discovered uranium mineralization on the
Spokane Reservation at the site that would eventually
become the Midnite Mine. After their discovery, on
July 15, 1954, the LeBrets, along with four members
of the Wynecoop family, leased from the United-
States approximately 571 acres of Spokane Indian
Reservation lands for mining purposes (for minerals
other than oil and gas) for a period of ten years.
(Dft.St.Fact, Exh. 9). According to the UnitedStates,
although without supporting evidence in the record,
the 571 acres consisted of land that was classified as
timber lands pursuant to the Act of May 29, 1908 and
had not been allotted nor disposed of under the
homestead laws. (Ct.Rec.238). The mining lease was
not signed by a representative of the Spokane *1056
Indian tribal government. (Dft.Exh.9). Instead, Floyd
H. Phillips, Superintendent of the Colville Indian
Agency, an agency of the UnitedStates Department
of Interior, entered into the mining lease “for and on
behalf of the Spokane Tribe of Indians,” and the lease
was later approved by the Acting Director of the
UnitedStates Bureau of Indian Affairs. (Id.).

The lease provided, inter alia, that the lessee would
be paid for uranium pursuant to the price schedule
established by the UnitedStates Atomic Energy
Commission, would submit monthly reports to the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=16USCAS835D&FindType=L

504 F.Supp.2d 1050, 66 ERC 1139
(Cite as: 504 F.Supp.2d 1050)

Superintendent, and pay rents and royalties directly
to the Superintendent, for the use and benefit of the
tribe, or directly “to the Treasury of the tribe where
the tribe is organized under the act of June 18, 1934
(48 Stat. 984).” (Id.). There is no evidence that the
Treasury of the Spokane Tribe ever directly collected
any rents or royalties under this provision. Addition-
ally, the lease provided that the Superintendent could
audit the lessee's accounts and books. (Id.). Finally,
the lease authorized the UnitedStates Secretary of
the Interior to suspend operations under certain cir-
cumstances, grant permission for assignments of the
lease, collect the bond, inspect the property, approve
the lessee's attempt to terminate the lease upon a sat-
isfactory showing that full provision had been made
for the conservation and protection of the property,
approve or disapprove of the location of roads and
required the lessee to hold the UnitedStates harmless
from any negligent construction, and terminate the
lease for violations of the lease's terms and condi-
tions. (1d.).

Later in 1954, the LeBrets and Wynecoops incorpo-
rated to form Midnite Mines, Inc., a Washington cor-
poration, and on December 15, 1954, they assigned
the mining lease to their corporate entity, an act that
was later approved by the Acting Director of the Bu-
reau of Indian Affairs. (Dft.Exh.10). By December of
1954, Midnite Mines, Inc. had shipped approximately
54 tons of rock to the UnitedStates Atomic Energy
Commission's plant in Utah for testing. (Dft. Exh. 43
1 6). In early 1955, the UnitedStates Atomic Energy
Commission began a preliminary program of dia-
mond drilling at the Site in an effort to better under-
stand the nature and extent of the ore body. (Id.). In
the spring of 1955, the Atomic Energy Commission
issued Midnite Mines, Inc. a license to transfer ura-
nium source material and executed a contract that
allowed Midnite Mines, Inc. to ship 2400 tons of ore
to the AEC processing facility in Salt Lake City,
Utah. (Id.). During that same spring, on May 16,
1955, Midnite Mines, Inc. assigned the mining lease
to Dawn Mining Company (“Dawn”), an act which
was again approved by the Acting Director of the
Bureau of Indian Affairs on August 17, 1955.
(Dft.Exh.11). By the fall of 1955, Dawn and the
Atomic Energy Commission had executed at least
three small quantity ore procurement contracts under
the Commission's Uranium Ore Procurement Pro-
gram,™2 whereby the Atomic Energy Commission
performed geologic surveying, free testing and assay-
ing, and guaranteed a minimum ore purchase price.
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(Dft. Exh. 43, Stipulation of Facts Regarding the
Atomic Energy Commission { 6).

EN2. “To stimulate exploration and produc-
tion, the AEC, which was the sole buyer of
uranium in the UnitedStates at the time, of-
fered fairly long-term contracts to mining
companies, contracts in which the govern-
ment would pay a relatively generous price
for uranium meeting certain standards until
1962, when the contracts were due to ex-
pire.” (Dft. Exh. 43 1 3).

The following summer, on June 22, 1956, despite
Edward Boyd's interest in the allotment seemingly
being held by Lucy and Richard Boyd through inheri-
tance, the Superintendent*1057 of the Colville Indian
Agency, acting as “attorney-in-fact for the legal heirs
of Edward Boyd, deceased” leased the 120-acre al-
lotment to Dawn for a period of 15 vyears,
(Dft.Exh.12), because, as the Government summarily
explains, “the individual Indian ownership was not
entirely clear due to pending probate.” (Ct.Rec.238).
On June 25, 1956, the Acting Area Director of the
UnitedStates BIA approved the mining lease of the
Boyd property. (Dft.Exh.12). The terms of the 1956
lease for the allotment were substantially similar to
the 1954 lease for the other lands within the reserva-
tion. The leases, inter alia, provided the United-
States Secretary of the Interior with the authority to
suspend operations under certain circumstances;
permission for assignments of the lease; collect the
bond; inspect the property; approve the lessee's at-
tempt to terminate the lease upon a satisfactory show-
ing that full provision had been made for the conser-
vation and protection of the property, and; terminate
the lease for violations of the lease's terms and condi-
tions. (Id.). The lease required Dawn to pay annual
rents and royalties directly to the Superintendent for
the use and benefit of the individual Indians, and to
submit monthly reports to the Superintendent detail-
ing all mining operations. (Id.). In addition, the Su-
perintendent could direct audits of the lessee's ac-
counts and books. (Id.). Finally, the lease provided
that Dawn would be paid pursuant to the price sched-
ule established by the UnitedStates Atomic Energy
Commission. (1d.).

A few months later, on August 8, 1956, Dawn en-
tered into its first contract with the UnitedStates
Atomic Energy Commission for the production and
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sale of uranium concentrate. (Dft. Exh. 13 & 43 { 7).
The contract provided, inter alia, that Dawn would
construct and operate a mill for processing uranium
and the Atomic Energy Commission would purchase
all of Dawn's uranium concentrate with processing
caps set at 80,000 tons of ore in any six-month period
and 2.7 million tons of ore in total. (1d.). Thereafter,
in 1960, Dawn and the Atomic Energy Commission
entered into another contract, substantially similar to
the 1956 contract, but with the following differences:
the contract adopted a flat base rate for concentrate;
permitted Dawn to sell uranium concentrate to li-
censed third parties with the approval of the United-
States, and; specified exactly which independent
producers and which properties Dawn could purchase
ore from and allowed Dawn to negotiate a reasonable
price, rather than requiring adherence to the Atomic
Energy Commission-established price structures (al-
though there is no evidence Dawn ever did purchase
or process ore from third parties). (Dft. Exh. 43 | 8-
9). The Atomic Energy Commission then purchased
all of the uranium ore and concentrate produced at
the Midnite Mine through 1966. (Dft. St. Fact, Exh.
439 11).

In 1964, Dawn renewed its mining leases for the res-
ervation lands and the allotment. First, on September
18, 1964, the “Spokane Tribe of the Spokane Reser-
vation, acting by and through the Superintendent of
the Colville Indian Agency,” entered into a second
mining lease for the same approximately 517 acres
for another ten-year period. (Dft.Exh.15). It is noted
that, although not required, the Spokane Tribal Busi-
ness Council authorized the Superintendent to enter
into this lease on behalf of the tribe. ( UnitedStates'
Reply St. Fact, Exh. 9). Second, on the same day,
acting as Edward Boyd's remaining heirs to the 120-
acre allotment, “Ortencia Anne Ford; the Superinten-
dent of the Colville Indian Agency on behalf of Don-
nelly Robert Villegos, a minor; and the Old National
Bank of Spokane, as Guardian of the Estate of Rich-
ard Boyd” entered into a mining lease with Dawn for
another *1058 ten-year term. ™2 (Dft.Exh.16). On
October 26, 1964, the Area Director of the United-
States Bureau of Indian Affairs approved both leases.
(Id.). Their terms are nearly identical and both are
substantially similar to the earlier 1954 and 1956
leases. The leases provided the UnitedStates Secre-
tary of the Interior with authority to adjust the royalty
rate at the end of each ten-year period, suspend op-
erations under certain conditions, approve or reject
assignments of the lease, increase the bond, inspect
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the leased premises and books of the lessee, and ter-
minate the lease for violations of the lease's terms.
(Dft.Exh.15-16). The lessee could construct roads
only with the written approval of the Superintendent
and the lessee was required to “hold the United-
States harmless” and indemnify it “against any loss
or damage that might result from the negligent con-
struction or maintenance by the lessee of the roads.”
Specifically, the UnitedStates Secretary of the Inte-
rior, or his authorized representative, had authority to
cancel the lease if: (1) the lessee failed to exercise
diligence in the conduct of prospecting and mining
operations or failed to carry out development and
operations in a workmanlike manner, or; (2) in the
opinion of the UnitedStates Secretary of Interior, the
lessee held the leasehold for speculative purposes in
violation of the terms of the lease. (Dft. Exh. 15-16 &
18, Responses to Requests for Admission No. 4 & 5).

EN3. Later, in an Order Approving Com-
promise, In the Matter of the Estates of
Richard Boyd, dated May 4, 1973, a one-
half interest in the 120 acres covered by the
lease with Dawn Mining Company was
awarded to the Spokane Tribe, with the re-
maining interest retained by Ortencia Ford
and Donnelly Villegos. ( UnitedStates' St.
Fact, Exh. 8).

The evidence presented to the court on summary
judgment, consisting mainly of letters, indicates that
throughout the leasehold, the UnitedStates, through
the Department of Interior and its various agencies-
including the Bureau of Indian Affairs, UnitedStates
Geological Survey, UnitedStates Bureau of Land
Management, and the UnitedStates Mining Man-
agement Service-exercised authority granted by the
lease and by Congress through statute and regulation.
Dawn paid its rents and royalties directly to the Unit-
edStates Bureau of Indian Affairs and audits were
conducted by the Mineral Management Service. (Dft.
Exh. 22, Smith Dep. pg. 12-13, 21; Exh. 45). The
Mineral Management Service also monitored the
status of the Midnite Mine's reclamation fund main-
tained by Dawn. (Dft.Exh.26). The UnitedStates
Geological Survey was involved in royalty rate ad-
justment negotiations, (Dft.Exh.37), and the United-
States Bureau of Indian Affairs appears to have in-
dependently raised the royalty rates in 1975.
(Dft.Exh.25). In 1976, it approved the new royalty
rates negotiated between Dawn, the Spokane Tribe,
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and allottees Ortencia Ford and Donnelly Villegos on
the condition that Dawn provide the UnitedStates
Geological Survey with a new mining and reclama-
tion plan for approval. ( UnitedStates' Exh. 50-51;
Dft. Exh. 18, Response to Request for Admission No.
9). In addition, the UnitedStates Bureau of Indian
Affairs supervised the mine's surety bond and pursu-
ant to authority granted in the leases and regulations,
periodically required Dawn, as lessee, to increase the
amount of money paid into the bond. (Dft.Exh.28-
29).

Throughout this period, either the UnitedStates Geo-
logical Survey, the UnitedStates Mineral Manage-
ment Services, or the UnitedStates Bureau of Land
Management reviewed and approved Dawn's mining
and reclamation plans pursuant to the terms of the
1964 mining leases and *1059 applicable regulations.
(Dft. Exh. 14, Smith Dep. pg. 50; Dft. Exh. 39-41).
For example, in early 1981, Dawn proposed a change
in their mining plan that would have allowed it to
mine exclusively from Pit 3. ( UnitedStates' St. Fact
1 28B). This change was resisted by the Spokane
Tribe and in a letter dated March 23, 1981, the Tribe
informed Dawn that “[t]he Tribal Council had di-
rected the Tribal Mining Consultant, the USGS and
BIA staff to determine the complete, overall effect of
[Dawn's] changed plan on the life and profitability of
the mine, and has instructed them to order the imme-
diate suspension of mining operations.” ( United-
States' St. Fact, { 28C; Exh. 49). As a result of this
proposed change, in the spring of 1981, the Bureau of
Indian Affairs and the UnitedStates Geological Sur-
vey notified Dawn that it must suspend its mining
activities pending submittal and approval of the pro-
posed change. (Dft. Exh. 27 & 40). Despite the ac-
tions of the Tribe, in July of 1981, the UnitedStates
Geological Survey approved the changes to Dawn's
mining plan that had been challenged by the Tribe.
(Dft. Exh. 18, Response to Request for Admission
No. 11; UnitedStates' Exh. 47). However, in Sep-
tember of 1981, after several months of informal ad-
ministrative proceedings, the UnitedStates Geologi-
cal Survey reversed its decision and officially with-
drew its approval of Dawn's mining plan and ordered
Dawn to stop mining operations until a revised min-
ing plan was approved. (Dft. Exh. 18, Response to
Request for Admission No. 12; UnitedStates' Exh.
47).

Defendants have submitted various letters and other
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evidence showing that after suspending mining ac-
tivities at the site, and throughout the 1980's, the
various agencies of the UnitedStates Department of
Interior monitored the site's environmental conditions
and Dawn's reclamation activities, particularly those
related to water quality issues. The agencies periodi-
cally inspected the site for compliance, and even or-
dered corrective action. Specifically, the United-
States Mineral Management Service monitored water
quality and appears to have advised Dawn concerning
proposed modifications to the drainage-monitoring
program. (Dft.Exh.42). In addition, the UnitedStates
Bureau of Indian Affairs monitored the site's water
quality, (Dft. Exh. 22, Smith Dep. pg. 13), and in a
letter dated March 17, 1983, notified Dawn that it
was in violation of the terms of the 1964 leases and
ordered Dawn to take steps to prevent further degra-
dation of water resources in the area. (Dft. Exh. 18,
Response to Request for Admission No. 14; Dft. Exh.
30). The UnitedStates Bureau of Land Management
also invoked the terms of the 1964 leases in October
of 1983, when the agency directed Dawn to install
and operate a siphon system to transfer water from
Pit 4 to Pit 3, monitor flow volume in all active seeps
and surface drainages, provide the agency with a
drainage control plan, and to re-soil and re-vegetate
parts of the site. (Dft. Exh. 18, Response to Request
for Admission No. 15). It also appears that the Bu-
reau of Land Management periodically inspected the
site and in 1984 ordered Dawn to implement correc-
tive action to improve water quality, minimize run-
off, correct erosion, and improve the general “safety
and good housekeeping” of the site. (Dft.Exh.33).
Further, the Bureau of Land Management cooperated
with other agencies-specifically the Environmental
Protection Agency and the Bureau of Indian Affairs-
to ensure environmental compliance and approval of
reclamation projects addressing water storage at the
site, such as the pollution control pond, and piping
and pumping for mine water seepage as part of the
seepage control plan. (Dft.Exh.34-35).

Finally, on or about April 30, 1990, after an informal
hearing, the UnitedStates Bureau*1060 of Indian
Affairs terminated Dawn's rights under the 1964 min-
ing leases based, in part, on findings and conclusions
that Dawn had failed to comply with the terms of the
leases and failed to provide the UnitedStates with an
adequate mining plan. (Dft. Exh. 18, Response to
Request for Admission No. 8 & 13; Dft. Exh. 32).
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Standard of Review

The purpose of summary judgment is to avoid unnec-
essary trials when there is no dispute as to the mate-
rial facts before the court. Northwest Motorcycle
Ass'n V.
Unitedhttp://www.westlaw.com/Find/Default
Wwi?rs=dfal.0&vr=2.0&DB=506&FindType
=Y &ReferencePositionType=S&SerialNum

=1994066302&ReferencePosition=1471State
s Dept. of Agric., 18 F.3d 1468, 1471 (9th Cir.1994).
The moving party is entitled to summary judgment
when, viewing the evidence and the inferences aris-
ing therefrom in the light most favorable to the non-
moving party, there are no genuine issues of material
fact in dispute. FED.R.CIV.P. 56(c); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). While the moving
party does not have to disprove matters on which the
opponent will bear the burden of proof at trial, they
nonetheless bear the burden of producing evidence
that negates an essential element of the opposing
party's claim and the ultimate burden of persuading
the court that there is no genuine issue of material
fact. Nissan Fire & Marine Ins. Co. v. Fritz Compa-
nies, 210 F.3d 1099, 1102 (9th Cir.2000).

Once the moving party has carried its burden, the
opponent must do more than simply show there is
some metaphysical doubt as to the material facts.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538
(1975). In meeting this burden, the “adverse party
may not rest upon the mere allegations or denials of
the adverse party's pleadings, but the adverse party's
response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that
there is a genuine issue for trial.” Miller v. Glenn
Miller Productions, 454 F.3d 975, 987 (9th Cir.2006)
(quoting FED.R.CIV.P. 56(e)).

Analysis

CERCLA's overarching purpose is to make the pol-
luters pay for the damage they cause. See, e.g.,
Pennsylvania v. Union Gas Co., 491 U.S. 1, 6, 109
S.Ct. 2273, 105 L.Ed.2d 1 (1989) (stating that
“CERCLA both provides a mechanism for cleaning
up hazardous-waste sites ... and imposes costs of the
cleanup on those responsible for the contamination™)
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overturned on other grounds by Seminole Tribe of
Florida v. Florida, 517 U.S. 44, 116 S.Ct. 1114, 134
L.Ed.2d 252 (1996). The Act imposes liability when
“(1) the waste disposal site is a ‘facility” ...; (2) a “re-
lease” or “threatened release” of any “hazardous sub-
stance” from the facility has occurred ...; and (3) such
“release” or “threatened release” has caused the
plaintiff to incur response costs ...” and (4) the defen-
dant falls within one of four classes of persons sub-
ject to CERCLA's liability provisions. Long Beach
Unified School Dist. v. Dorothy B. Godwin Cal. Liv-
ing Trust, 32 F.3d 1364, 1366-67 (9th Cir.1994) (cit-
ing 42 U.S.C. § 9607(a)). The four classes of persons
subject to CERCLA liability are: (1) present owners
and operators of a hazardous waste facility; (2) past
owners or operators of such a facility; (3) arrangers
of hazardous waste disposal; and (4) transporters of
such waste. Id. at 1367 (citing 42 U.S.C. 88
9607(a)(1)-(4)). The issue raised by these motions is
whether the UnitedStates is a past or present
“owner” of the Midnite Mine Superfund Site for pur-
poses of CERCLA liability.

I. Whether the UnitedStates is a Past or Present
“Owner”

[L]JCERCLA, 42 U.S.C. § 9601(20)(A), defines
“owner or operator” as “any person*1061 owning or
operating” a toxic waste facility. See Long Beach, 32
F.3d at 1368 (pointing out this “is a bit like defining
‘green’ as ‘green’ ). The Ninth Circuit has stated
that the circularity of the definition “strongly implies
... that the statutory terms have their ordinary mean-
ings rather than unusual or technical meanings.” Id.
(quoting Edward Hines Lumber v. Vulcan Materials
Co., 861 F.2d 155, 156 (7th Cir.1988)). Therefore, in
the Ninth Circuit, the statute is read as “incorporating
the common law definitions of its terms,” such as
“owner.” Id. at 1368-69 & n. 5 (stating that “[w]hile
we deem a defendant's status as an owner under
common law as necessary to being an owner under
CERCLA, we do not consider whether it is suffi-
cient”). Issues of ownership and property rights con-
cerning Indian land are generally the province of the
federal statutory and common law. Oneida Indian
Nation v. County of Oneida, 414 U.S. 661, 667-70,
94 S.Ct. 772, 39 L.Ed.2d 73 (1974).

In instances where a party is deemed to hold “bare
legal title,” courts in this Circuit and without have
looked for other “indicia of ownership” to determine
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owner liability under CERCLA. See Castlerock Es-
tates, Inc. v. Markham, 871 F.Supp. 360, 366
(N.D.Cal.1994) (stating that “bare legal title is not
enough in determining whether a fiduciary should be
held liable as an owner under CERCLA ... [the fidu-
ciary] must not only hold bare title, but must possess
other indicia of ownership”);
Unitedhttp://www.westlaw.com/Find/Default
WIi?rs=dfal.0&vr=2.0&DB=4637&FindTyp
e=Y &ReferencePositionType=S&SerialNu
m=2001630916&ReferencePosition=1241st
ates v. Friedland, 152 F.Supp.2d 1234, 1241-44
(D.Col0.2001) (concluding that holding legal title
was not enough to show owner liability); but see City
of Phoenix v. Garbage Servs. Co., 816 F.Supp. 564,
566-68 (D.Ariz.1993) (a trustee bank was deemed to
qualify as an “owner” of a contaminated site, even
though it was never involved in the site's day-to-day
operation and its involvement was limited to exercis-
ing an option to buy the contaminated site, holding
legal title to the land as trustee, paying property
taxes, and procuring liability insurance).

i. Common Law “Ownership”:

[2] It is undisputed that the UnitedStates holds title
to the Spokane Indian Reservation and that in 1881,
by Executive Order, it was reserved for the occu-
pancy of the Spokane Indians. It is also undisputed
that the UnitedStates holds title to the Boyd allot-
ment for the use and benefit of the individual Indian
allottees. It has long been recognized by the United-
States Supreme Court that title to the lands of this
nation, originally occupied by the Indians, became
vested in the colonial European nations and then the
UnitedStates of America through “discovery” and
“conquest”. See Johnson v. Mclntosh, 21 U.S. 543,
588, 8 Wheat. 543, 5 L.Ed. 681 (1823) (stating that
“[c]onquest gives a title which the Courts of the con-
queror cannot deny, whatever the private and specu-
lative opinions of individuals may be, respecting the
original justice of the claim which has been success-
fully asserted”); see also Spalding v. Chandler, 160
U.S. 394, 403, 16 S.Ct. 360, 40 L.Ed. 469 (1896)
(stating that “[i]t has been settled by repeated adjudi-
cations of this court that the fee of the lands in this
country in the original occupation of the Indian tribes
was, from the time of the formation of this govern-
ment, vested in the UnitedStates”); Oneida Indian
Nation v. Oneida County, 414 U.S. 661, 667, 94 S.Ct.
772, 39 L.Ed.2d 73 (1974) (same). As explained by
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the UnitedStates Supreme Court years later, “[t]he
whites enforced their claims by the sword and occu-
pied the lands as the Indians abandoned them.”
Northwestern Bands of Shoshone Indians v.
Unitedhttp://www.westlaw.com/Find/Default
WwI?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1945115664states, 324 U.S.
335, 338-39, 65 S.Ct. 690, 89 L.Ed. 985 (1945) (de-
scribing Johnson v. Mclintosh as giving “rationaliza-
tion to the appropriation of Indian lands by the white
man's government”).

*1062[3][4][5][6] Although exclusive title to former
Indian lands is held by the UnitedStates, it was sub-
ject to what is called “original Indian title,” “aborigi-
nal Indian title,” or simply “Indian title.” Felix S.
Cohen, Handbook of Federal Indian Law, 487 (1982
ed.). “Indian title” amounted to a “right of occu-
pancy” to lands occupied by the Indians prior to
European and American “discovery,” conquest, and
white settlement, which the sovereign granted and
protected against intrusion by third parties. Tee-Hit-
Ton Indians V.
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1955120929states, 348 U.S.
272, 279, 75 S.Ct. 313, 99 L.Ed. 314 (1955);
Confederated Tribes of Chehalis Indian Reservation
v. State of Washington, 96 F.3d 334, 341 (9th
Cir.1996). “Indian title” existed at the pleasure of the
UnitedStates and was extinguished “by treaty, by the
sword, by purchase, by the exercise of complete do-
minion adverse to the right of occupancy, or other-
wise, and its justness is not open to inquiry in the
courts.” Confederated Tribes, 96 F.3d at 341 (quoting
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1941123524states v. Santa Fe
Pac. R.R. Co., 314 U.S. 339, 347, 62 S.Ct. 248, 86
L.Ed. 260 (1941)); see also Tee-Hit-Ton Indians, 348
U.S. at 281, 75 S.Ct. 313 (citing Santa Fe Pac. RR.
Co., 314 U.S. at 347, 62 S.Ct. 248) (explaining that
the power of Congress to extinguish “Indian title” is
supreme, and the manner, method, and time of such
extinguishment raises political, not justiciable is-
sues); Mclntosh, 21 U.S. at 585-88, 8 Wheat. 543
(explaining that the UnitedStates may extinguish
“Indian title” by “purchase or conquest”). The Unit-
edStates Supreme Court has described the federal
government's policy toward the Indian “right of oc-
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cupancy” as respectful, Oneida Indian Nation, 414
U.S. at 668, 94 S.Ct. 772, and it has been described
as being “as sacred as the fee simple of the whites.”

Unitedhttp://www.westlaw.com/Find/Default
WI?2rs=dfal.0&vr=2.0&DB=350&FindType
=Y &ReferencePositionType=S&SerialNum

=1983152051&ReferencePosition=1413State
s v. Adair, 723 F.2d 1394, 1413 (9th Cir.1983) (quot-
ing Mitchel V.

Unitedhttp://www.westlaw.com/Find/Default
WI?2rs=dfal.0&vr=2.0&DB=780&FindType
=Y &ReferencePositionType=S&SerialNum

=1835195099& ReferencePosition=746sStates,
34 U.S. 711, 746, 9 Pet. 711, 9 L.Ed. 283 (1835)).
Nevertheless, the “right of occupation” of non-treaty
lands may be terminated and the lands disposed of by
Congress without any legally enforceable obligation
to compensate the Indians. See Tee-Hit-Ton Indians,
348 U.S. at 279, 75 S.Ct. 313 (1955) (noting that the
UnitedStates Supreme Court has never held that
taking of “Indian title” or use of such land by Con-
gress required compensation). Accordingly, “the tak-
ing by the UnitedStates of unrecognized Indian title
is not compensable under the Fifth Amendment.” Id.
at 285, 75 S.Ct. 313. Ownership of the land formerly
occupied by the Spokane Tribe was acquired by the
“conquest” of the Tribe as described in VVolume | of
Durham: Spokane and the Inland Empire (1912).

[7] There is no contention that the Spokane Indian
Reservation was established through a treaty between
the UnitedStates and the Spokane Indians. ™* The
Spokane Indian's “right of occupancy” was created
when President Rutherford B. Hayes, by Executive
Order dated January 18, 1881, established the Spo-
kane Indian Reservation “for the use and occupancy
of the Spokane Indians.” This Executive Order*1063
did not change the fact that the UnitedStates was
then and thereafter remained the owner of the land.
See Northern Pac. Ry. Co. v. Wismer, 246 U.S. 283,
287, 38 S.Ct. 240, 62 L.Ed. 716 (1918). “An Indian
reservation created by Executive Order conveys no
right of use or occupancy to the beneficiaries beyond
the pleasure of Congress or the President.” Hynes v.
Grimes Packing Co., 337 U.S. 86, 103, 69 S.Ct. 968,
93 L.Ed. 1231 (1949). Accordingly, a tribe's right to
“use and occupancy” may be terminated by the uni-
lateral action of the UnitedStates without legal liabil-
ity for compensation. Id.; see also Sioux Tribe of
Indians V.
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Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=708&FindType
=Y &SerialNum=1942120867States, 316 U.S.
317, 330-31, 62 S.Ct. 1095, 86 L.Ed. 1501 (1942)
(holding that although Congress delegated to the
President the power to create reservations, it never
delegated the power to confer compensable property
interests in the Indians);
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=708&FindType
=Y &SerialNum=1980116809States v. Sioux
Nation of Indians, 448 U.S. 371, 415 n. 29, 100 S.Ct.
2716, 65 L.Ed.2d 844 (1980) (stating that “it has long
been held that taking by the UnitedStates of ‘unrec-
ognized’ or ‘aboriginal’ Indian title is not com-
pensable under the Fifth Amendment™).

EN4. Contrary to assertions made by the
UnitedStates, only where Congress by
treaty or other agreement has explicitly de-
clared that Indians were to hold lands per-
manently thereafter must the UnitedStates
compensate a tribe for a taking. Tee-Hit-Ton
Indians, 348 U.S. at 277-78, 75 S.Ct. 313
(citing
Unitedhttp://www.westlaw.com/Find/
De-
fault.wl?rs=dfal.0&vr=2.0&DB=708
&FindType=Y&SerialNum=193512

4176States v. Creek Nation, 295 U.S. 103,
109-110, 55 S.Ct. 681, 79 L.Ed. 1331

(1935); Shoshone Tribe V.
Unitedhttp://www.westlaw.com/Find/
De-

fault.wl?rs=dfal.0&vr=2.0&DB=708
&FindType=Y &SerialNum=193712

3191sStates, 299 U.S. 476, 497, 57 S.Ct.
244, 81 L.Ed. 360 (1937); Chippewa Indians
i

Unitedhttp://www.westlaw.com/Find/
De-
fault.wl?rs=dfal.0&vr=2.0&DB=708
&FindType=Y &SerialNum=193712

2474states, 301 U.S. 358, 375-76, 57 S.Ct.
826, 81 L.Ed. 1156 (1937);

Unitedhttp://www.westlaw.com/Find/
De-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1974127116
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1974127116
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1974127116
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983152051&ReferencePosition=1413
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1835195099&ReferencePosition=746
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1918100421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1918100421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1918100421
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949117344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949117344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949117344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1949117344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1949117344
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1942120867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980116809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1955120929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1935124176
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937123191
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1937122474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1938122816
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1938122816
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1938122816

504 F.Supp.2d 1050, 66 ERC 1139
(Cite as: 504 F.Supp.2d 1050)

fault.wl?rs=dfal.0&vr=2.0&DB=708
&FindType=Y &SerialNum=193812

2816States v. Klamath Indians, 304 U.S.
119, 58 S.Ct. 799, 82 L.Ed. 1219 (1938);

Sioux Tribe of Indians V.
Unitedhttp://www.westlaw.com/Find/
De-

fault.wl?rs=dfal.0&vr=2.0&DB=708
&FindType=Y &SerialNum=194212

0867states, 316 U.S. 317, 326, 62 S.Ct.
1095, 86 L.Ed. 1501 (1942)).

[8] The Ninth Circuit summarized the status of Ex-
ecutive Order reservations as follows:

[T]he Indians have the exclusive right to possession
but title to the lands remains with the United-
States. Congress has plenary authority to control
use, grant adverse interests or extinguish the In-
dian title. In these respects, executive order reser-
vations do not differ from treaty or statutory reser-
vations. The one difference is that so long as Con-
gress has not recognized compensable interests in
the Indians, executive order reservations may be
terminated by Congress or the Executive without
payment of compensation. (Emphasis supplied).

S. Pac. Transp. Co., 543 F.2d 676, 687 (1976).
Therefore, “[u]nless recognized as vested by some
act of Congress, tribal rights of occupancy and en-
joyment, whether established by executive order or
statute, may be extinguished, abridged, or curtailed
by the UnitedStates at any time without payment of
just compensation.” Karuk Tribe of California v.
Unitedhttp://www.westlaw.com/Find/Default
Wi?rs=dfal.0&vr=2.0&DB=613&FindType
=Y &ReferencePositionType=S&SerialNum

=1998168293&ReferencePosition=470States,
41 Fed.Cl. 468, 470 (Fed.Cl.1998).

In an attempt to show that Congress has recognized
that the Spokane Indians have a compensable interest
in the Reservation lands, the UnitedStates points to
occasions where Congress provided compensation for
the taking of specified portions of the reservation. For
example, when Congress passed legislation authoriz-
ing the construction of the Grand Coulee Dam, 16
U.S.C. § 835 et seq., on portions of reservation and
allotted lands within the Spokane and Colville Reser-
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vations, 16 U.S.C. 8§ 835d, as part of the Act, Con-
gress provided for compensation:

As lands or interests in lands are designated from
time to time under ... this title, the Secretary of the
Interior shall determine the amount of money to be
paid to the Indians as just and equitable compensa-
tion therefor. As to the tribal lands, the amounts so
determined shall be transferred in the Treasury of
the UnitedStates from the funds now or hereafter
made available for the construction of the Colum-
bia Basin project to the credit of the appropriate
tribe ... The amounts due individual landowners or
their heirs or devisees shall be paid from funds now
or hereafter made available for the construction of
said project to the superintendent of the Colville
Indian Agency or such other officer as shall be des-
ignated by the Secretary of the Interior for credit on
the books of said agency to the accounts of the in-
dividuals concerned.

*106416 U.S.C. § 835e. Prior to that, Congress
passed the Act of June 21, 1906, which provided, in
pertinent part, that:

[T]he Secretary of the Interior be, and he is hereby,
authorized, in his discretion, to sell and convey by
patent with such reservations as to flowage rights,
dam sites, and mill sites appurtenant to water pow-
ers, as he may prescribe, such tract or tracts of
lands of the Spokane Indian Reservation, State of
Washington, lying at or near the junction of the
Columbia and Spokane rivers, not exceeding three
hundred and sixty acres in extent, for town-site and
terminal purposes, upon the payment of such price
as may be fixed by him, and that the money re-
ceived therefrom shall be deposited in the Treasury
of the UnitedStates to the credit of the Spokane
Indians.

34 stat. 377. Finally, in an Act dated May 29, 1908,
Congress provided, inter alia, that upon the comple-
tion of allotments being made to those Spokane tribal
members who had not previously received allot-
ments, “the Secretary of the Interior shall classify the
surplus lands as agricultural and timber lands, the
agricultural lands to be opened to settlement and en-
try under the provisions of the homestead laws by
proclamation of the President” and the net proceeds
derived from the sale of agricultural lands and timber
shall be deposited in the Treasury of the United-
States to the credit of the Indians of the Spokane

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Reservation. 35 stat. 458-460. As stated, supra, there
is nothing in the record as to any distribution of the
proceeds, if any, after being deposited in the United-
States Treasury.

According to the UnitedStates Supreme Court in
Tee-Hit-Ton Indians v

Unitedhttp://www.westlaw.com/Find/ Default'
wIl?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1955120929states, 348 U.S.
272, 278-79, 75 S.Ct. 313, 99 L.Ed. 314 (1955),
“[t]here is no particular form for congressional rec-
ognition of Indian right of permanent occupancy ...
but there must be the definite intention by congres-
sional action or authority to accord legal rights, not
merely permissive occupation.” (emphasis added);
see also Hynes, 337 U.S. at 104, 69 S.Ct. 968 (stating
that “[w]hen Congress intends to delegate power to
turn over lands to the Indians permanently, one
would expect to and doubtless would find definite
indications of such a purpose™). There is a complete
void in the record of any such language or intention
by Congress as to the lands in the matter, sub judice.
In Miami Tribe of Oklahoma V.
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=345&FindType
=Y &ReferencePositionType=S&SerialNum
=1959102978&ReferencePosition=930states,
146 Ct.CIl. 421, 175 F.Supp. 926, 930-31, 937 (1959),
where the treaty referred to the UnitedStates' “relin-
quishment” of claims to certain lands and where the
government granted the tribe lands “as long as they
please,” the court held that such language constituted
a clear indication of the government's intent to recog-
nize title. Cf. Strong V.
Unitedhttp://www.westlaw.com/Find/Default
WIi?rs=dfal.0&vr=2.0&DB=350&FindType
=Y &ReferencePositionType=S&SerialNum
=1975111408&ReferencePosition=563states,
207 Ct.Cl. 254, 518 F.2d 556, 563-64 (1975) (holding
that even a guarantee of “territorial rights” constitutes
only a declaration of intention to respect Indian title
as against third parties). The UnitedStates Claims
Court, in Zuni Indian Tribe of New Mexico v.
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=852&FindType
=Y &ReferencePositionType=S&SerialNum

=1989060340&ReferencePosition=675States,
16 CI.Ct. 670, 675 (Ct.CI1.1989), cautioned that
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“Congressional policy awarding adequate compensa-
tion to the Indians for interferences with aboriginal
title is frequently confused with the obligation under
the Fifth Amendment to pay just compensation for
taking recognized title.” (emphasis in original).

[9][10] Nothing in the language contained in the
various acts of Congress affecting the lands of the
Spokane Indian Reservation demonstrates “definite
intention by congressional action,” Tee-Hit-Ton, 348
U.S. at 278-79, 75 S.Ct. 313, to create a vested inter-
est in the Spokane Indians of the remaining portions
of the Reservation not previously conveyed pursuant
to acts of Congress. Instead, it appears that Congress'
decision to compensate*1065 the tribe for the takings
was an act of grace rather than a recognition of a le-
gal obligation. See Zuni, 16 CI.Ct. at 672 (explaining
that “Congress and the courts have long honored a
policy of awarding Indian gratuities for the termina-
tion of Indian occupancy of government-owned land
rather than making compensation for its value a rigid
constitutional principle ... [t]his policy allows Indian
tribes to recover the value of their land at the time of
the taking without interest as a matter of grace, not
because of legal liability ” (emphasis added) (cita-
tions and quotations omitted)). Based on the forego-
ing, it is apparent that the UnitedStates holds fee title
to the lands of the Spokane Indian Reservation per
the 1881 Executive Order, subject only to the gratui-
tous and permissive use and occupancy of the Spo-
kane Indians, which is a non-compensable ownership
interest.

Based upon the record before the court on summary
judgment, it also appears that the UnitedStates holds
fee title to the Boyd allotted lands as well, but the
UnitedStates' relationship to allotted lands is com-
pletely different. In the General Allotment (Dawes)
Act of 1887, 25 U.S.C. § 331 et seq. and in 1902 and
1908, Congress authorized the President to allot res-
ervation land to individual Indians and thereafter to
non-Indians, a further recognition of the complete
ownership and dominion by the UnitedStates over
reservation lands and the Spokane lands in particular.
25 U.S.C. § 331. The Act provided that the United-
States would retain title to such allotted lands in
trust for the benefit of the allottees:

Upon the approval of the allotments provided for in
this act by the Secretary of the Interior, he shall
cause patents to issue therefor in the name of the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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allottees, which patents shall be of the legal effect,
and declare that the UnitedStates does and will
hold the land thus allotted, for the period of
twenty-five years, in trust for the sole use and
benefit of the Indian to whom such allotment shall
have been made ... and that at the expiration of said
period the UnitedStates will convey the same by
patent to said Indian ..., in fee, discharged of said
trust and free of all charge or incumbrance what-
soever: Provided, That the President of the Unit-
edStates may in any case in his discretion extend
the period. And if any conveyance shall be made of
the lands set apart and allotted as herein provided,
or any contract made touching the same, before the
expiration of the time above mentioned, such con-
veyance or contract shall be absolutely null and
void.

Unitedhttp://www.westlaw.com/Find/Default
wIl?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1980111411Sstates v. Mitchell,
445 U.S. 535, 541, 100 S.Ct. 1349, 63 L.Ed.2d 607
(1980) (quoting 25 U.S.C. § 348). Due to the discre-
tionary nature of this presidential power to open res-
ervations for allotment, Congress, from time to time,
enacted special legislation subjecting a particular
reservation to allotment. Mattz v. Arnett, 412 U.S.
481, 497, 93 S.Ct. 2245, 37 L.Ed.2d 92 (1973). In
this matter, Congressional acts dated June 19, 1902
and May 29, 1908, provided for the allotment of the
lands within the Spokane Indian Reservation. As a
result, on January 24, 1910, the 120-acre allotment,
upon which a portion of the Midnite Mine Superfund
Site is located, was issued to Edward Boyd.

[11] Under the General Allotment Act and related
legislation, tribal lands were allotted to individual
Indians “in severalty” and “in trust for the sole use
and benefit of the Indian,” S. Pac. Tranp. Co., 543
F.2d at 683 (citing 25 U.S.C. 88§ 331, 348), with each
Indian allottee initially receiving a “trust patent.”
Arenas v. Preston, 181 F.2d 62, 64 (9th Cir.1950).
Once allotted in severalty, the land was “no longer a
part of the reservation, nor [was] it tribal land.”
*1066Nicodemus v. Washington Water Power Co.,
264 F.2d 614, 618 (9th Cir.1959) (quoting
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=350&FindType
=Y &ReferencePositionType=S&SerialNum

=1940124540&ReferencePosition=773States
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v. State of Minnesota, 113 F.2d 770, 773 (8th
Cir.1940)); see also
Unitedhttp://www.westlaw.com/Find/Default
wl?rs=dfal.0&vr=2.0&DB=350&FindType
=Y &ReferencePositionType=S&SerialNum
=1942121485&ReferencePosition=353States
v. Oklahoma Gas & Electric Co., 127 F.2d 349, 353
(10th Cir.1942) (same).

This initial “trust patent” gave the allottee “full pos-
sessory right [s],” S. Pac. Tranp. Co., 543 F.2d at
683, “but without the right of alienating or encumber-
ing the land.” Arenas, 181 F.2d at 64;but cf.
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=350&FindType
=Y &ReferencePositionType=S&SerialNum

=1940124540&ReferencePosition=773States
v. State of Minnesota, 113 F.2d 770, 773 (8th
Cir.1940) (generously describing allottees as holding
“virtual fee ... with certain restrictions on the right of
alienation”). Only after the expiration of the trust
period, which was typically twenty-five years, were
fee patents issued and the Indian received an absolute
right of ownership. S. Pac. Tranp. Co., 543 F.2d at
683 (citing F. Cohen, Handbook of Federal Indian
Law 220 (Univ. of N.M. Press reprint of 1942 ed.)).
However, in 1934, because of the abuses of “white
men” in purchasing lands from Indians who had ac-
quired fee title, with the passage of the Indian Reor-
ganization Act, 25 U.S.C. § 461 et seq., title to those
allotments that had not been conveyed in fee was
retained by the UnitedStates indefinitely. Id. (citing
25 U.S.C. § 462). See also, Canby, American Indian
Law, 20-23 (4th Ed.2004).

[12] Apparently, a fee patent was not issued to Ed-
ward Boyd or his heirs prior to the passage of the
Indian Reorganization Act. Accordingly, the parties
do not dispute that the UnitedStates has held fee title
to the allotment for the use and benefit of the indi-
vidual Indian allottees from January 24, 1910 until
the present. Although “[t]he legal title to the allotted
land was retained by the UnitedStates under the im-
mediate supervision of the Secretary of Interior,”
Arenas, 181 F.2d at 64, the allottee's possessory
rights are a recognized compensable ownership inter-
est under the Fifth Amendment's Takings Clause.
See25 U.S.C. § 357 (stating, in pertinent part, that
“[I]ands allotted in severalty to Indians may be con-
demned for any public purpose under the laws of the
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504 F.Supp.2d 1050, 66 ERC 1139
(Cite as: 504 F.Supp.2d 1050)

State or Territory where located in the same manner
as land owned in fee may be condemned, and the
money awarded as damages shall be paid to the allot-
tee”);

Unitedhttp://www.westlaw.com/Find/Default
WwI?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1980105864States v. Clarke,
445 U.S. 253, 259, 100 S.Ct. 1127, 63 L.Ed.2d 373
(1980) (explaining that 25 U.S.C. § 357 authorizes
state or local government to condemn allotted Indian
trust lands after a formal judicial proceeding).

[13] Despite the federal government clearly holding
fee title for the individual allottees, the UnitedStates
attempts to characterize its interest in allotted lands
as merely “governmental” by relying upon statements
made by the Supreme Court in Poafpybitty v. Skelly
Oil Company, 390 U.S. 365, 376, 88 S.Ct. 982, 19
L.Ed.2d 1238 (1968) (holding that Indian lessors
have sufficient property interests to maintain an ac-
tion seeking damages for the alleged breach of an oil
and gas lease). Therein, the Court quoted from an
earlier opinion, Heckman V.
Unitedhttp://www.westlaw.com/Find/Default
WIi?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1912100438states, 224 U.S.
413, 32 S.Ct. 424, 56 L.Ed. 820 (1912), for the
proposition that “the allotment system created inter-
ests in both the Indian and the UnitedStates,” with
the UnitedStates' interest limited to the following:

This national interest is not to be expressed in terms
of property, or to be limited to the assertion of
rights incident to the ownership of a reversion or to
the holding of a technical title in trust ... [and] ... A
transfer of the allotments is not simply a violation
of the property right of the Indian. It violates the
governmental rights of the UnitedStates.

Poafpybitty, 390 U.S. at 369, n. 7, 88 S.Ct. 982 (quot-
ing Heckman, 224 U.S. at 428, 437, 32 S.Ct. 424).
The UnitedStates' *1067 reliance upon this language
is misplaced, however, as it was taken from a general
discussion about the passage of the General Allot-
ment Act, operation of the allotment system, and the
government's trust responsibilities thereto. Id. at
368-69, 88 S.Ct. 982. Moreover, the Heckman Court
used the above-quoted language to describe how, due
to the UnitedStates' guardianship relationship with
the Indians, the rights and duties of the UnitedStates
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is not limited to its property interest. Heckman, 224
U.S. at 437-38, 32 S.Ct. 424 (holding that the Unit-
edStates could sue to protect the unauthorized con-
veyance of allotted lands). Neither case stands for the
proposition that the UnitedStates' only interest in
non-patented allotted lands is governmental, and
other courts have explicitly stated that one of the
government's interests in allotted lands is a property
interest. See
Unitedhttp://www.westlaw.com/Find/Default
wIi?rs=dfal.0&vr=2.0&DB=506&FindType
=Y &ReferencePositionType=S&SerialNum
=2003398008& ReferencePosition=579states
v. City of Tacoma, 332 F.3d 574, 579 (9th Cir.2003)
(holding that the UnitedStates had standing to bring
an action on behalf of itself and as trustee for the
Skokomish Indian Tribe and its members seeking to
void land transfers made by the Tribe involving three
allotments held in fee by the tribal members with a
reversionary interest in the UnitedStates, and two
allotments held in trust by the UnitedStates for
tribal members' benefit because UnitedStates “suf-
fered injury in its property rights in all the allotments
... [,] suffered injury as the trustee ... [,] and has an
independent governmental interest when it has not
been made a party in condemnation proceedings of
restricted Indian lands”) (citations omitted);
Minnesota V.
Unitedhttp://www.westlaw.com/Find/Default
wIi?rs=dfal.0&vr=2.0&DB=708&FindType
=Y &SerialNum=1939126410States, 305 U.S.
382, 386, 59 S.Ct. 292, 83 L.Ed. 235 (1939) (stating
that the UnitedStates is an indispensable party de-
fendant to condemnation proceedings regarding trust
allotments because “[a] proceeding against property
in which the UnitedStates has an interest is a suit
against the UnitedStates™).

Accordingly, the UnitedStates holds fee title in both
types of Indian land. The Tribe's interest in the reser-
vation is limited the right of use and occupancy,
which is subject to an unlimited right of defeasance
by the UnitedStates and is not protected by the Fifth
Amendment's Takings Clause. The individual allot-
tees have a right to the use and benefit of the allot-
ment, a right that is compensable for a taking. De-
spite the foregoing, the UnitedStates argues that it
holds only “bare legal title” without sufficient “indi-
cia of ownership” to make the UnitedStates liable as
an “owner” under CERCLA.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=25USCAS357&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1968131145
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1912100438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003398008&ReferencePosition=579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939126410

504 F.Supp.2d 1050, 66 ERC 1139
(Cite as: 504 F.Supp.2d 1050)

ii. Indicia of Ownership

There is some authority supporting the Defendants'
argument that because the UnitedStates has, at all
relevant times, held title to the Indian lands in ques-
tion, the court need not look beyond CERCLA's
strict liability provision to determine whether the
UnitedStates also possessed some other “indicia of
ownership.” In City of Phoenix v. Garbage Servs.
Co., 816 F.Supp. 564, 567 (D.Ariz.1993), the district
court held that a bank, although holding only bare
legal title as a trustee, was an “owner” of a contami-
nated landfill site even though the bank's ownership
role was limited to acting as trustee of a decedent's
estate. Operating in that role, the bank exercised an
option to purchase the landfill, continued to lease the
site to a third party, paid the property taxes, and pro-
cured liability insurance. In so holding, the court rec-
ognized that “there is no culpability requirement for
ownership liability under CERCLA,” and “commen-
tators uniformly agree that the term ‘owner’ ... in-
cludes trustees who hold legal title only,” as “Con-
gress intended the term ‘owner’ to have the broadest
possible meaning”:

The legislative history of CERCLA seems to take for
granted that any titleholder is an “owner” under the
statute. *1068 The House Report on the legislation
states that “ ‘[o]wner’ is defined to include not
only those persons who hold title to a ... facility,
but those who, in the absence of holding a title,
possess some equivalent indicia of ownership ...”
The single exception to titleholder liability found in
the statute exempts lenders who hold “indicia of
ownership primarily to protect [their] security in-
terest.” 42 U.S.C. § 9601(20)(A).

Id. at 567-68 (citations omitted).

Pursuant to the before mentioned House Report,
Congress appears to have envisioned “some equiva-
lent indicia of ownership” as a separate basis for li-
ability rather than as an additional requirement when
a party holds legal title. In reaching its conclusion,
the Arizona district court conceded that:

It may seem unjust to subject trustees that are not
involved in the contamination of the property to li-
ability for cleanup that, in some cases, may far ex-
ceed the value of the trust's assets. But ... a defen-
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dant's degree of culpability has nothing to do with
owner/operator liability under CERCLA. If Con-
gress had meant to exempt uninvolved trustees
from liability as “owners” under CERCLA, it
would have said so in the statute.

Id. at 568.

Although the City of Phoenix court concluded that
holding title was sufficient to incur CERCLA liabil-
ity, other courts have required indicia of ownership in
addition to bare legal title before assigning “owner”
liability under CERCLA. For example, in Castlerock
Estates, Inc. v. Estate of Markham, 871 F.Supp. 360,
(N.D.Cal.1994), the district court, on a motion for
summary judgment, faced the issue of whether a bank
could be held liable as an “owner” for acting as con-
servator and then as executor for the estate of one of
the owners of an environmentally contaminated cattle
ranch. The court analyzed Phoenix and refused to
necessarily apply ownership liability to other fiduci-
aries holding bare legal title, particularly conservators
and executors. Id. at 365.

Title is important, but it is merely one factor in estab-
lishing CERCLA ownership liability in a fiduci-
ary. The court finds that bare legal title is not
enough in determining whether a fiduciary should
be held liable as an owner under CERCLA. Other
factors must be considered in determining this is-
sue. The conservators and executors must not only
hold bare legal title, but must possess other indicia
of ownership.

Id. at 366. The court thought “[a] stricter test for
CERCLA liability should apply to conservators and
executors because their title is much lesser than is the
title held by trustees.” The court recognized that gen-
erally, the powers of a trustee are greater and broader
than those of an executor. Id. A conservator or execu-
tor's role is defined by the instrument that created his
or her office, but the officer typically cannot act vis-
a-vis the property without court approval, especially
concerning decisions to sell or convey the property,
unlike a trustee, which generally requires court ap-
proval for its actions in fewer instances. Id. In addi-
tion, conservators and executors hold title by reason
of their office rather than by deed. Id. After describ-
ing how the bank had received the power to sell and
convey property without further court order, the court
noted that:
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The ability to sell and convey the property is one of
the most basic elements of title. Such an ability is
an important indicator of ownership. Involvement
in the management and operation of an estate are
other indicia of ownership. The key question is
whether the fiduciary could have affected the dis-
posal of the hazardous wastes on the subject prop-
erty.

*10691d. at 367. Ultimately, the court held that ques-
tions of fact remained as to whether the bank pos-
sessed sufficient indicia of ownership over the estate
for purposes of CERCLA liability.

In
Unitedhttp://www.westlaw.com/Find/Default
WI?2rs=dfal.0&vr=2.0&DB=4637&FindTyp

e=Y &SerialNum=2001630916States v. Fried-
land, 152 F.Supp.2d 1234 (D.Colo.2001), the district
court faced a motion for partial summary judgment in
which it addressed whether or not the UnitedStates,
as bare legal title holder of certain unpatented mining
claims, was an “owner” for purposes of CERCLA
liability. To determine whether the UnitedStates
possessed indicia of ownership sufficient to merit
“owner” liability, the court “examined the relation-
ship between the UnitedStates, as owner of bare
legal title of the unpatented mining claim/property,
and those entities utilizing the property subject to the
unpatented mining claim.” Id. at 1244. The court out-
lined how, under federal mining laws, private parties
acquire exclusive possessory interests in federal land
for mining purposes, while title to the underlying fee
simple estate in the land remains in the UnitedStates.
Until a patent issues, “the UnitedStates retains
paramount rights and interests in the Federal lands ...
and maintains the authority to regulate the uses of
those lands.” 1d. at 1245.

[A]n unpatented mining claim, imparting a posses-
sory mineral interest in land, gives the owner the
right of present and exclusive possession for the
purpose of mining. It does not divest the legal title
of the UnitedStates nor impair its right to protect
the land and its product from trespass or waste. The
UnitedStates may regulate mining activities in the
national forests in order to protect surface re-
sources ... Furthermore, the claimant may not pro-
hibit or interfere with activities associated with
public use of the surface of the unpatented mining
claims not dealing with mining.
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Id. at 1245 n. 3 (internal citations omitted). In other
words, the UnitedStates retains title and broad pow-
ers over the terms and conditions upon which the
lands can be used, leased, and acquired. Id. at 1245-
46. However, the UnitedStates receives no financial
benefit from these lands, cannot exclude individuals
from the land, lacks the power to retain title if the
claimant seeks title, is unable to set the boundaries of
the conveyance or establish the terms of the sale
based upon the land's value, and may only regulate
mining activities in the national forests in order to
protect surface resources. 1d. The unpatented mining
claimant, on the other hand, holds many of the bene-
fits and privileges of ownership. The claimant re-
ceives valid, equitable, possessory title, that may be
sold, transferred, mortgaged, and inherited, and is
protected by the Fifth Amendment against uncom-
pensated takings, subject to taxation, and cannot be
divested if the claimant demonstrates substantial
compliance with maintenance requirements specified
in the mining laws. Id. After balancing the parties'
respective ownership rights, the court held, in part,
that the UnitedStates was not an “owner” for pur-
poses of CERCLA liability. Id. at 1246.

[14] Even if the court were to adopt the reasoning
used in Castlerock Estates and Friedland, rather than
the Phoenix analysis, and look for sufficient “indicia
of ownership” in addition to bare legal title, the court
is satisfied that the elements of ownership that the
UnitedStates has exercised over the Indian lands at
issue here dictates a finding that the UnitedStates
was an “owner” under CERCLA during the relevant
time frames.

(a) The UnitedStates' Trust Responsibilities:

The general historical and ongoing relationship be-
tween the federal government and Indian tribes is
generally described as that of a guardian to a ward.
*1070See, e.g., Crain v. First Nat. Bank of Oregon,
324 F.2d 532, 535 (9th Cir.1963). The Supreme
Court and Ninth Circuit have continually recognized
that the federal government is bound by a “distinctive
obligation of trust” in its dealings with Indians.
Hoopa Valley Indian Tribe v. Ryan, 415 F.3d 986,
992 (9th Cir.2005) (citing Seminole Nation V.
Unitedhttp://www.westlaw.com/Find/Default

WI?2rs=dfal.0&vr=2.0&DB=708&FindType
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=Y &SerialNum=1942120824states, 316 U.S.
286, 296-97, 62 S.Ct. 1049, 86 L.Ed. 1480 (1942))
(stating that “[u]nder a humane and self imposed pol-
icy which has found expression in many acts of Con-
gress and numerous decisions of this Court, it has
charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in
the acts of those who represent it in dealings with the
Indians, should therefore be judged by the most ex-
acting fiduciary standards”). However, the Ninth Cir-
cuit has held that unless there is a specific duty that
has been placed on the Government with respect to
Indians, federal government agencies may show
compliance with the general trust obligation by sim-
ply complying with “general regulations and statutes
not specifically aimed at protecting Indian tribes.” Pit
River Tribe V.
Unitedhttp://www.westlaw.com/Find/Default
Wwi?rs=dfal.0&vr=2.0&DB=506&FindType
=Y &ReferencePositionType=S&SerialNum

=2010586443&ReferencePosition=788states
Forest Serv., 469 F.3d 768, 788 (9th Cir.2006) (quot-
ing Morongo Band of Mission Indians v. F.A.A., 161
F.3d 569, 574 (9th Cir.1998)).

In addition to the all-pervasive “general trust rela-
tionship between the UnitedStates and the Indian
people ... [that] has long dominated the Government's
dealings with Indians,”
Unitedhttp://www.westlaw.com/Find/Default
WI?rs=dfal.0&vr=2.0&DB=708&FindType
=Y &SerialNum=1983130077States v. Mitchell,
463 U.S. 206, 224, 103 S.Ct. 2961, 77 L.Ed.2d 580
(1983), many of the government's trust responsibili-
ties are codified in various statutes and their imple-
menting regulations. The Indian Mineral Leasing Act
of 1938, 25 U.S.C. § 396-396q, including its imple-
menting regulations, is a detailed and comprehensive
act that imposes extensive responsibilities on the fed-
eral government when executing tribal mineral leas-
ing on allotted, but non-patented land or on land
owned by the Tribe pursuant to treaty or other acqui-
sitions. Assiniboine and Sioux Tribes v. Board of Oil
and Gas Conservation, 792 F.2d 782, 794 (9th
Cir.1986). Section 396 provides in part:

All lands allotted to Indians in severalty, ... may by
said allottee be leased for mining purposes for any
term of years as may be deemed advisable by the
Secretary of the Interior; and the Secretary of the
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Interior is authorized to perform any and all acts
and make such rules and regulations as may be
necessary for the purpose of carrying the provi-
sions of this section into full force and effect: Pro-
vided, That if the said allottee is deceased and the
heirs to or devisees of any interest in the allotment
have not been determined, or, if determined, some
or all of them cannot be located, the Secretary of
the Interior may offer for sale leases for mining
purposes to the highest responsible qualified bid-
der, at public auction, or on sealed bids, after no-
tice and advertisement, upon such terms and condi-
tions as the Secretary of the Interior may prescribe.
The Secretary of the Interior shall have the right to
reject all bids whenever in his judgment the inter-
ests of the Indians will be served by so doing, and
to readvertise such lease for sale.

Section 396a provides, in pertinent part:

Hereafter unallotted lands within any Indian reserva-
tion or lands owned by any tribe, group, or band of
Indians under Federal jurisdiction ... may, with the
approval of the Secretary of the Interior, be leased
for mining purposes, by authority of the tribal
council or other authorized spokesmen for such In-
dians, for terms not to exceed ten years *1071 and
as long thereafter as minerals are produced in pay-
ing quantities.

Section 396¢ provides, in part:

[L]essees of restricted Indian lands, tribal or allotted,
for mining purposes, including oil and gas, shall
furnish corporate surety bonds, in amounts satisfac-
tory to the Secretary of the Interior, guaranteeing
compliance with the terms of their leases|.]

Section 396d provides, in part:

All operations under any oil, gas, or other mineral
lease issued pursuant to the terms of sections 396a
to 3969 of this title or any other Act affecting re-
stricted Indian lands shall be subject to the rules
and regulations promulgated by the Secretary of
the Interior.

Section 396e provides:

The Secretary of the Interior may, in his discretion,
authorize superintendents or other officials in the
Indian Service to approve leases for oil, gas, or
other mining purposes covering any restricted In-
dian lands, tribal or allotted.
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As authorized under these sections, the UnitedStates
Secretary of the Interior has promulgated extensive
regulations for various agencies responsible for man-
aging leases under the Act. See 25 CFR § 211 et seq.
(implementing regulations for the Bureau of Indian
Affairs); 30 CFR 201 et seq. (Minerals Management
Service); 43 Part 3160, 3190, 3480, 3590 (Bureau of
Land Management).

It is noted, however, that with respect to the mineral
leases at issue here, the parties have not cited, and the
court has not found, any authority suggesting that the
Indian Mineral Leasing Act and its implementing
regulations provide the requisite “substantive law” to
impose the detailed fiduciary responsibilities neces-
sary to support a claim for money damages for a
breach of the fiduciary duty. See
Unitedhttp://www.westlaw.com/Find/Default
Wwi?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=2003191186States v. Navajo
Nation, 537 U.S. 488, 507, 123 S.Ct. 1079, 155
L.Ed.2d 60 (2003) (explaining that the federal gov-
ernment's role in the coal leasing process under the
Indian Mineral Leasing Act does not give the federal
government the full fiduciary responsibilities that
would mandate liability under
Unitedhttp://www.westlaw.com/Find/Default
Wwi?rs=dfal.0&vr=2.0&DB=708&FindType

=Y &SerialNum=1983130077States v. Mitchell,
463 U.S. 206, 222-24, 226-27, 103 S.Ct. 2961, 77
L.Ed.2d 580 (1983) (holding that in addition to the
bare trust created by the General Allotment Act, a
network of other statutes and regulations expressly
authorized and directed the Secretary of Interior to
manage timber resources on allotted lands, thereby
imposing full judicially enforceable fiduciary respon-
sibilities)); Gros Ventre Tribe v. U.S., 469 F.3d 801,
813 (9th Cir.2006) (explaining that “the government
does not bear complete fiduciary responsibilities
unless it has ‘take[n] full control of a tribally-owned
resource and manage[d] it to the exclusion of the
tribe’ ” (quoting Marceau v. Blackfeet Housing Au-
thority, 455 F.3d 974, 984 (9th Cir.2006))); cf.
Assiniboine and Sioux Tribes v. Board of Oil and Gas
Consv., 792 F.2d 782, 794 (9th Cir.1986) (finding
that a full fiduciary relationship exists in the man-
agement of tribal oil and gas resources) ™°; Jicarilla
Apache Tribe v. Supron Energy Corp., 728 F.2d
1555, 1565 (10th Cir.1984) (finding that, as to the
leasing of oil and gas, the “statutes and regulations
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contain such an explicit and *1072 detailed enumera-
tion of duties ... [that] Congress intended the Secre-
tary to be a trustee™). Although no court has held that
the Indian Mineral Leasing Act imposes full fiduciary
responsibilities on the federal government for non-oil
and gas leases, the Act imposes extensive responsi-
bilities on the federal government in leasing mineral
right for the benefit of the Indians in detailed and
comprehensive fashion. Therefore, the UnitedStates'
general trust responsibilities, combined with the
more specific responsibilities of the government in
the Indian Mineral Leasing Act and its implementing
regulations define, generally, the government's fidu-
ciary responsibilities as to particular lands herein and
thereby reflects the UnitedStates' “indicia of owner-
ship,” in part.

ENS. In addition to the provisions regarding
mineral leasing, cited above, a number of
other provisions of the Act deal specifically
with oil and gas leases. See, e.g.,25 U.S.C, §
396b (requirements for public auctions of oil
and gas leases); 25 U.S.C. § 396d (oil and
gas leases are “subject to the terms of any
reasonable cooperative unit or other plan
approved or prescribed by [the] Secretary”);
25 U.S.C. 3969 (“to avoid waste or to pro-
mote the conservation of natural resources
or the welfare of the Indians,” the Secretary
may approve leases of Indian lands “for the
subsurface storage of oil and gas™).

(b) The UnitedStates’ Actions With Respect to
Lands and Mineral Resources on the Spokane
Indian Reservation:

While the codification of the UnitedStates' responsi-
bilities is informative, and refutes the Government's
argument that its actions were simply regulatory in
nature, the court must also weigh the UnitedStates'
actual actions with respect to the lands at issue. For
instance, at various times throughout the history of
the Spokane reservation, Congress divested the Tribe
of its right of use and occupancy to all or certain por-
tions of the reservation. Congress authorized the Sec-
retary of the Interior to allot reservation lands to indi-
vidual Indians and opened the remaining reservation
lands to non-Indian exploration, occupation, and pur-
chase under the mining laws. See Act of May 27,
1902; Act of June 19, 1902; Act of May 18, 1916.
Congress also opened the reservation to non-Indian
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entry and settlement under the homestead laws. See
Act of May 29, 1908. Congress authorized the Unit-
edStates Secretary of the Interior to sell the timber
resource, with the proceeds deposited in the United-
States Treasury for the tribe's unspecified benefit. 1d.
Nothing in the record reflects what accounting or
disposition, if any, was made of that money. Con-
gress also authorized the UnitedStates Secretary of
Interior to sell lands located near the junction of the
Columbia and Spokane rivers. See Act of June 21,
1906. Finally, Congress authorized the Secretary to
designate tribal and allotted lands within the Spokane
Reservation to be used for the construction of the
Grand Coulee Dam and reservoir project. Seel6
U.S.C. § 835d. Several of these acts provided com-
pensation for the tribe for land taken, but others did
not. However, there has never been a suggestion or
holding in legislative history, statute, or court opinion
that the Spokane Tribe had any right to stop those
actions. In fact, those acts reflect Congress' “plenary”
authority over the land in question.

The UnitedStates facilitated the execution of the
mining leases at a time when the UnitedStates' ur-
gent need for nuclear materials during the “Cold
War” corresponded with the discovery of uranium
mineralization on the Spokane Reservation. The Su-
perintendent of the Colville Indian Agency, an agent
of the UnitedStates Bureau of Indian Affairs, exe-
cuted the 1954 lease “for and on behalf of the Spo-
kane Tribe of Indians,” and the Bureau of Indian Af-
fairs approved the subsequent lease assignments that
eventually transferred the mining rights to Dawn. The
Superintendent also executed the 1956 lease for the
Boyd allotted lands by acting as “attorney-in-fact for
the legal heirs of Edward Boyd, deceased.” See25
U.S.C. § 380 (providing that “[r]estricted allotments
of deceased Indians may be leased ... by the superin-
tendents of the reservation within which the lands are
located (1) when the heir or devisees of such dece-
dents have not been determined ...”). In 1964, when
the time came to renew the *1073 leases, the Super-
intendent again executed the lease for reservation
land, although it appears the Spokane Tribal Business
Council also provided “authorization.” The 1964
allotment lease was executed by Ortencia Ford, the
Superintendent on behalf of Donnelly Villegos, a
minor, and a bank, as guardian of the estate of Rich-
ard Boyd. All of the mining leases and lease assign-
ments were approved by the Area Director (or Acting
Area Director) of the UnitedStates Bureau of Indian
Affairs in Portland, Oregon, as required by the Indian
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Mineral Leasing Act.

Each lease, for the most part, granted various author-
ity and responsibilities to the UnitedStates rather
than the Spokane Tribe. The 1954 lease of reserva-
tion lands provided, inter alia, that the lessee would
submit monthly reports to the Superintendent, pay
rents and royalties to the Superintendent (or the
tribe), and be paid pursuant to the price schedule es-
tablished by the UnitedStates Atomic Energy Com-
mission. The Superintendent could audit the lessee's
accounts and books. Finally, the lease authorized the
UnitedStates Secretary of the Interior to suspend
operations under certain circumstances, grant or deny
permission to assign the lease, collect the bond, re-
quire indemnification of the UnitedStates as to road
construction, inspect the property, approve or deny
termination of the lease by the lessee, and terminate
the lease for violations of the lease's terms and condi-
tions. The 1956 lease for the allotted lands included
the foregoing but also granted the UnitedStates addi-
tional authority to inspect the property and provided
that annual rents and royalties be paid directly to the
UnitedStates Bureau of Indian Affairs Superinten-
dent for the use and benefit of the individual Indians.
The nearly identical 1964 leases for the reservation
lands and the allotted lands provided the Secretary of
the Interior with authority to adjust the royalty rate at
the end of each ten-year period, suspend operations
under certain conditions, approve or reject assign-
ments of the lease, increase the bond, inspect the
leased premises, inspect the lessee's books, and ter-
minate the lease for violations of the lease's terms.
The indemnification of the UnitedStates from claims
for road construction was again included.

Throughout the leasehold, the UnitedStates exer-
cised the specific authority provided in the leases and
codified in statute and regulation. The UnitedStates
was especially involved in the leases' financial provi-
sions. The Government collected the rents and royal-
ties, approved royalty rate adjustments, performed
audits, monitored the reclamation fund, and super-
vised and periodically adjusted the surety bond
amount. The government also reviewed and approved
Dawn's mining and reclamation plans. When a pro-
posed change to the mining plan met with Tribal re-
sistance and potentially violated the applicable min-
ing regulations, the UnitedStates suspended Dawn's
mining activities, pending submission and approval
of a revised mining plan. Thereafter, various agencies
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of the UnitedStates Department of Interior moni-
tored environmental conditions at the mine, particu-
larly relating to water quality issues. The government
advised Dawn in its reclamation activities and occa-
sionally ordered corrective action. Ultimately, the
Government terminated Dawn's mining rights under
the 1964 leases based, in part, on findings that Dawn
had failed to comply with the terms of the leases and
failed to provide the UnitedStates with an adequate
mining plan.

In sum, in addition to holding fee title to the reserva-
tion lands and holding fee title to the allotments in
trust for the individual Indians, the UnitedStates
exercised much more control and exhibited greater
“indicia of ownership” than the parties in either
Castlerock Estates or Friedland, wherein *1074 the
courts found that holding bare legal title was insuffi-
cient to establish ownership liability. The Friedland
decision provides useful comparison because, as
here, the UnitedStates retained legal title to the lands
but the court nevertheless provided a full analysis of
the ownership interests needed for CERCLA liabil-
ity. Just as with federal lands subject to unpatented
mining claims, the Government in this case had broad
powers over the terms and conditions upon which the
lands could be used, leased, and acquired. However,
unlike federal lands subject to unpatented mining
claims, from which the UnitedStates received no
financial benefit whatsoever, the lands leased to
Dawn provided the UnitedStates with a source of
uranium for the nation's nuclear weapon and energy
needs during the “Cold War”. In fact, the Govern-
ment provided in the lease which it prepared that the
UnitedStates Atomic Energy Commission was to be
the sole purchaser of uranium from the Midnite Mine
from 1954 until 1964. Moreover, while the Govern-
ment's role in holding title to land subject to an un-
patented mining claim is almost entirely passive, the
UnitedStates, through the Atomic Energy Commis-
sion and its other agencies, was involved in determin-
ing whether, inter alia, the Midnite Mine would
prove to be a good source of uranium concentrate and
throughout the leasehold, reviewed and approved
Dawn's mining plans.

Furthermore, the interests of the Tribe and the indi-
vidual Indians were fewer and less extensive than, for
example, the unpatented mining claimant, whom the
Friedland court attributed as holding many of the
benefits and privileges of ownership. Like unpatented
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mining claimants, the allottees here were given the
sole use and benefit of the allotment, a right that is
protected by the Fifth Amendment against uncom-
pensated takings. However, because the reservation
was created by Executive Order, rather than by
treaty, the Tribe's rights of use and occupancy in the
land were not protected against uncompensated tak-
ings. Also, the Tribe had no interest in the real prop-
erty to sell, transfer, mortgage, or otherwise dispose
of. The allottees could not sell, transfer, mortgage, or
divest the lands through a will without the approval
of the Secretary of the Interior.

Accordingly, the UnitedStates' bundle of ownership
rights, along with its title to the property, is more
than sufficient to find the UnitedStates to be an
“owner” under CERCLA. When the court asks “the
key question” in the “indicia of ownership” analysis-
“whether the fiduciary could have affected the dis-
posal of the hazardous wastes on the subject prop-
erty,” Castlerock Estates, 871 F.Supp. 360, 367, the
answer must be “yes,” the UnitedStates had the au-
thority to prevent the very contamination for which it
brings this action. This finding is supported by
CERCLA's overarching purpose, which is to “im-
pose costs of the cleanup on those responsible for the
contamination.” Pennsylvania v. Union Gas Co., 491
U.S.1,6,109 S.Ct. 2273, 105 L.Ed.2d 1 (1989).

I1. Whether Statutory Provisions Within CER-
CLA Demonstrate That The UnitedStates Cannot
Be An “Owner” of Indian Lands:

In furtherance of its argument that it is not an
“owner” of the reservation lands under CERCLA the
UnitedStates cites § 9604(c)(3) and 9620(a)(3)
which exempts certain properties from State cost
sharing requirements, arguing that since Indian trust
lands are exempted along with facilities owned by the
UnitedStates, a holding that the UnitedStates is the
CERCLA “owner” would be redundant. The court
disagrees. What the portion of CERCLA dealing
with exemption from State cost sharing requirements
states has no bearing*1075 on the liability of the
UnitedStates under a federal cost sharing action un-
der federal law.

The UnitedStates argues that a statutory construction
that renders any statute superfluous or redundant
should be avoided if possible. However, when inter-
preting CERCLA, it is not always possible to avoid
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redundancies, since “CERCLA is not a paradigm of
clarity or precision ... [due to] inartful drafting and
numerous ambiguities attributable to its precipitous
passage.” Otay Land Co. v. U.E. Ltd., L.P., 440
F.Supp.2d 1152, 1169 (S.D.Cal.2006); see also
Unitedhttp://www.westlaw.com/Find/Default
wIl?rs=dfal.0&vr=2.0&DB=506&FindType
=Y &ReferencePositionType=S&SerialNum

=2007793700&ReferencePosition=1238state
s v. W.R. Grace & Co., 429 F.3d 1224, 1238 (9th
Cir.2005), cert. denied,--- U.S. ----, 127 S.Ct. 379,
166 L.Ed.2d 268 (2006) (noting that “[i]t has become
de rigueur to criticize CERCLA as a hastily passed
statute that is far from a paragon of legislative clar-
ity”); Exxon Corp. v. Hunt, 475 U.S. 355, 363, 106
S.Ct. 1103, 89 L.Ed.2d 364 (1986) (noting that many
CERCLA provisions are “not ... model[s] of legisla-
tive draftsmanship,” and are “at best inartful and at
worst redundant”). Many of the inconsistencies are
likely attributable to the legislative history of CER-
CLA, which was “passed hastily by Congress as
compromise legislation after very limited debate un-
der a suspension of the rules.”
Unitedhttp://www.westlaw.com/Find/Default
Wi?rs=dfal.0&vr=2.0&DB=345&FindType
=Y &ReferencePositionType=S&SerialNum

=1985115767&ReferencePosition=902States
v. Mottolo, 605 F.Supp. 898, 902 (D.N.H.1985) (cit-
ing Frank Grad, A Legislative History of the Compre-
hensive Environmental Response, Compensation and
Liability (‘Superfund’) Act of 1980, 8 Colum. J.
Envtl. L. No. 1, pp. 1-2 (1982)). Where the statutory
language of CERCLA is “muddled,” the Ninth Cir-
cuit “follow[s] the Supreme Court's guidance in tak-
ing a comprehensive, holistic view of CERCLA be-
cause it is a ‘fundamental canon of statutory con-
struction that the words of a statute must be read in
their context and with a view to their place in the
overall statutory scheme.” ” W.R. Grace & Co., 429
F.3d at 1239 (quoting FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 133, 120 S.Ct. 1291,
146 L.Ed.2d 121 (2000)).

[15] Remaining cognizant of CERCLA's deficien-
cies and taking a holistic view of CERCLA, the
court finds that allowing for federal government
ownership of Indian lands would not render either 42
U.S.C. 88 9604(c)(3) or 9620(a)(3) a nullity, nor
would it lead to any inconsistencies. In fact, allowing
for that possibility is in line with CERCLA's overall
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statutory scheme. Section 9604(c)(3) exempts “land
or water held by an Indian tribe, held by the United-
States in trust for Indians, held by a member of an
Indian tribe (if such land or water is subject to a trust
restriction on alienation), or otherwise within the
borders of an Indian reservation” from certain cost-
sharing requirements. Section 9620(a)(3) exempts
facilities “owned or operated” by any department,
agency or instrumentality of the UnitedStates from
state cost-sharing requirements. If anything, the simi-
larity of the statutes show that the drafters of CER-
CLA intended that land held by the UnitedStates in
trust for Indians be treated the same as land owned
in fee simple by the UnitedStates. By removing the
normally mandated state cost-sharing requirements
from Indian land held in trust, the statute requires the
federal government to treat such land exactly as if it
were owned by the government. This does not dem-
onstrate an intent to preclude government ownership
under CERCLA for Indian land held in trust. Nei-
ther section is rendered a nullity by this interpreta-
tion, nor does it lead to inconsistencies or contradic-
tions between the two sections. At worst, the inter-
pretation makes Section 9604(c)(3) redundant in its
specificity, a result that is expected and often hard to
avoid when interpreting CERCLA. There is also no
inconsistency or redundancy between the information
collection provisions in CERCLA*1076 § 9620(b),
concerning an inventory of contamination on feder-
ally owned facilities, and § 9626, concerning a sepa-
rate collection of information, in consultation with
Indian tribes, to determine the extent of hazardous
waste sites on Indian lands. The fact that the EPA
does not include Indian land held in trust on the list
required under § 9620(b) does not conclusively show
that CERCLA does not require it to do so. Addition-
ally, there is a valid reason for singling out Indian
land for different treatment than land held in fee sim-
ple by the government. No one disputes that Indian
tribes have certain rights in land held by the govern-
ment in trust, regardless of whether the government
is an owner under CERCLA. It is important in a
piece of legislation as wide-sweeping and significant
as CERCLA to ensure that Indian tribes maintain a
role in the cleanup decisions and plans on their land,
which is precisely what 8§ 9626 provides. There is
nothing inconsistent or redundant with the statute
specifying additional requirements to be followed for
Indian land “owned” by the UnitedStates under
CERCLA, particularly when those requirements
further the notable goal of increasing tribal participa-
tion in cleanup proceedings.
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504 F.Supp.2d 1050, 66 ERC 1139
(Cite as: 504 F.Supp.2d 1050)

I11. Whether Defendants May Recover Against the
UnitedStates:

[16] Finally, the UnitedStates argues that New-
mont's and Dawn's counterclaims must be dismissed
because when 42 U.S.C. § 9607(n)(1) is combined
with either the restraint on alienation of Indian lands
or the tribe's sovereign immunity, the Defendants are
barred from recovery. In its entirety, 42 U.S.C. §

9607(n)(1)states:

The liability of a fiduciary under any provision of this
chapter for the release or threatened release of a
hazardous substance at, from, or in connection with
a vessel or facility held in a fiduciary capacity shall
not exceed the assets held in the fiduciary capacity.

(emphasis added). Assuming this section applies to
the UnitedStates, it limits a fiduciary's liability to the
value of the trust assets-in this case, the Indian lands
and revenues therefrom-but does not, as the United-
States suggests, require that the payment for poten-
tial liability be from the trust assets. Any liability
apportioned to the UnitedStates would not necessi-
tate the sale of Indian lands. Accordingly, the argu-
ment that § 9607(n)(1) conflicts with the restraint on
alienation and sovereign immunity is without merit
and does not support dismissing the Defendants'
counterclaims.

Summary of Conclusions

(1) UnitedStates' Motion to Dismiss Counterclaims
by Newmont and Dawn, and/or For Summary Judg-
ment (Ct.Rec.121) is DENIED.

(2) Defendants NewmontUSA Limited's and Dawn
Mining Company, LLC's Motion for Summary
Judgment (Ct.Rec.126) that the UnitedStates is an
“owner” under CERCLA is GRANTED.

IT IS SO ORDERED. The Clerk is hereby directed
to enter this Order and furnish copies to counsel.

E.D.Wash.,2007.
U.S. v. Newmont USA Ltd.
504 F.Supp.2d 1050, 66 ERC 1139
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